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Abstract

Any obligation entitles the creditor to claim the debtor to fulfil
accordingly the performance he is bound to. An improper or delayed
performance or the failure to perform by one party causes the other a
prejudice, therefore entitling the latter to claim the former damages
equivalent to the prejudice suffered.
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1. Concept and regulation

Contractual liability involves the debtor’s obligation to compensate the
creditor for the damage caused following the failure to perform or the improper or
delayed performance of his contractual obligations.

In the Civil Code, tort liability is addressed separately, while contractual
liability is stipulated in the obligation effects section along with the damages.
Therefore, according to doctrine, damages are a possible aspect of the performance
of the obligation, by equivalent, when the performance in kind is not possible.

There are two types of damages:

1) compensatory damages — the equivalent of the prejudice suffered by the
creditor following the debtor failing to perform or partially performing his
obligations;

2) moratory damages — the equivalent of the prejudice suffered by the
creditor following the debtor performing his obligations with delay. This type of
compensation can be cumulated with the performance in kind, while the
compensatory damages are meant to replace the performance in kind.

According to the provisions of the Civil Code, the following conditions must
be met in order to have contractual liability:

o the wrongful act resulting in the debtor failing to perform his contractual
obligations;

o the prejudice;

o the causal relation between the wrongful act and the prejudice;

e the debtor’s default.
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At European level, the contractual obligations are governed by the provisions
of the Convention of Rome of 1980 on the enforceable act for contractual
obligations as well as of Regulation (EC) no. 593/2008 of the European Parliament
and of the Council of 17 June 2008 on the enforceable act for contractual
obligations (Rome I).

2. Conditions for awarding damages

The prejudice means the harmful patrimonial or non-patrimonial
consequences deriving from the infringement by the debtor of the creditor’s right to
claim damages, through the failure to perform his obligation / obligations.

This condition is stipulated in article 1082 of the Civil Code, according to
which the debtor shall be bound to pay damages “if appropriate”.

In the absence of the prejudice, the creditor’s action for damages shall be
dismissed.

The prejudice is the result of the debtor’s wrongful act consisting in the
failure to perform or the improper performance of his obligation.

The burden of proof in terms of the prejudice lies with the creditor, except for
the cases in which the extent of the prejudice is established by law (for example, in
case of pecuniary obligations when the law sets the legal interest as compensation).

The wrongful act, a consequence of the violation of the obligation, is specific
to the contractual liability.

Unlike tort liability, which operates as a result of the failure to perform an
obligation not deriving from a valid contract, the contractual liability operates in
case of the failure to perform a contract-based obligation.

The wrongful act may take various shapes, such as:

e the improper performance of the obligation;

¢ delay in the performance of the obligation;

e the partial performance of the obligation;

e the failure to perform the obligation.

The causal relation between the wrongful act and the prejudice
Pursuant to article 1086 of the Civil Code, the damages shall only cover the
direct and necessary consequence of the failure to perform.

The debtor’s default is an element of the subjective side of the offence,
translating in the fact that the debtor is responsible for the failure to perform his
obligations or for the improper or delayed performance.

As a rule, until proven otherwise, the debtor is presumed to have failed to
perform his obligations.

In this respect, we have three situations, as follows:

¢ in case of negative obligations (’to omit”), the creditor shall be bound to
prove the act committed by the debtor;

e in case of positive obligations (“to do” and “to give”), the creditor must
prove the existence of the claim; if he succeeds in doing that, the debtor is
presumably responsible for the failure to perform his obligation, until he proves the
contrary.
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The debtor shall be cleared only if he proves that the failure to perform is a
result of a fortuitous event, force majeure or the creditor’s default.

The extension of the term by which the debtor can perform his obligations

The creditor claims the debtor to perform his obligations.

According to article 1079, paragraph 1 of the Civil Code, in case of positive
obligations (,,to do” or ,.,to give”), the debtor shall be notified by the Court of Law
located in the territorial area in which he resides that the term by which he can
perform his obligations has been extended. This must take one of the following
shapes:

e notification by an enforcer;

e writ of summons.

The term by which the debtor can perform his obligations is extended de jure
in the following cases:

— when the law expressly stipulates that (article 1079 (1) of the Civil Code);
in case of pecuniary obligations, the law sets the legal interest as compensation;

— when the parties have expressly agreed that the debtor cannot perform his
obligations upon maturity (article 1079 (2) of the Civil Code), the term is extended
by will of the parties;

— when the obligation, by its nature, could only be performed within a
determined interval and the debtor has failed to perform it within the respective
period of time (article 1079 (3) and article 1081 of the Civil Code);

— in case of continuing obligations, such as the obligation to provide power or
water;

— in case of failure to perform the negative obligations (article 1072 of the
Civil Code).

The extension of the term by which the debtor can perform his obligations
has the following legal effects:

e from the date he is notified on the extension of the term, the debtor is
bound to moratory damages;

o from that date, the creditor is entitled to compensatory damages;

e when the obligation consists in giving an individually-determined asset, the
risk is incurred by the debtor, as a result of the extension of the term.

3. The conventions amending the contractual liability

The parties may include in the contract derogatory rules in terms of liability
or may sign an additional deed in this respect.

The clauses may cover:

e exemption from liability;

e restriction of liability;

e aggravation of liability.
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4. Damage assessment

Judicial assessment

The assessment of damages by the Court is stipulated in articles 1084-1086
of the Civil Code, as follows:

e upon setting the damages, the Court will consider both the actual prejudice
suffered by the creditor and the profit he could not achieve;

e as a rule, the debtor shall be bound to recover only the foreseeable damages
upon concluding the contract;

o the debtor shall be bound to recover only the direct damages resulting from
the failure to perform.

Legal assessment

The legal assessment operates in case of the prejudice resulted from the
failure to perform a pecuniary obligation.

In compliance with article 1088 of the Civil Code in case of obligations
covering a certain amount of money, the damages for failure to perform can only
result in the legal interest, except for the special rules enforceable in trade
relations and fidejussion. The creditor shall be entitled to these damages without
being held to prove the existence of the prejudice; the damages shall be established
the day of summons, except for the cases in which the interest is set by law.

The legal interests for pecuniary obligations shall be established by
Government Ordinance no. 9/2000, as amended and added by Act no. 356/2002.

Conventional assessment

The damages can also be assessed by will of the parties. They include a
clause in the contract, called penalty clause.

The penalty clause is the ancillary agreement by which the parties
predetermine the equivalent of the prejudice suffered by the creditor following the
debtor failing to perform, improperly performing or performing with delay his
obligations.

The penalty clause has the following legal features:

e itis an ancillary agreement;

e it has a practical value, for it predetermines the value of the damages;

e it is legally binding;

e it operates solely when all the terms for damages award are met.

Due to its conventional nature, the penalty clause is meant to predetermine
the amount of the damages to be suffered by the creditor, therefore the Court shall
only ascertain whether or not the performance has been fulfilled under the terms of
the contract. This means that the Court cannot claim the creditor referring to the
penalty clause to prove the prejudice suffered.

In practice, the Courts have in view that “the penalties stipulated by the
parties in the loan agreement operate as a penalty clause set for the delayed
reimbursement of the amount borrowed.
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